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680 VON BOEIES v. UNITED LIFE, &c, INS. CO. 

RECENT AMERICAN DECISIONS. 

Court of Appeals of Kentucky. 

VON BORIES et al. v. UNITED LIFE, FIRE, AND MARINE 
INSURANCE COMPANY. 

One Moore was the general agent of the United Life, Fire, and Marine Insur- 
ance Company, and of the Kenton Insurance Company, in Louisville. On the 
15th of November 1867, S. & 0. obtained, through him, a policy of insurance 
on stock and fixtures from the former company ; and on the day following they 
obtained, also through him, a policy of insurance of the same property from the 
latter company. A considerable portion of the goods was lost. The first policy 
contained, inter alia, the following clauses: "If there is or hereafter shall be 
made any further insurance on the property hereby insured, or any part thereof, 
without being notified to this company, and its consent thereto written hereon, 
then and in that case this policy shall be of no binding force on this company." 
"No agent of this company has power to change or modify the terms, conditions, 
and requirements of this policy * * * without express written authority from the 
principal office at Covington." Moore had at the dates named no such written 
authority ; and the consent of the insurers to the second insurance was not writ- 
ten on the policy as required ; nor was it directly or indirectly solicited ; nor was 
formal notice given to any of the company's officers or agents, either of the 
application for, or the procuring of, the second insurance. 

Held: 1. That the United Life, Fire, and Marine Insurance Company had, 
through Moore, constructive, if not actual, notice of the double insurance ; that 
by the second insurance the first policy was not rendered absolutely void, but only 
voidable at the option of the company ; and that good conscience required that it 
should cancel the policy (by returning a proper proportion of the premiums paid), 
within a reasonable time if a forfeiture was to be insisted on. 

2. That it was Moore's duty, when he obtained the second insurance for S. & 
0., to notify them that a compliance with their request might work a forfeiture 
of the policy he had issued to them the day before, unless they obtained the con- 
sent of the first company in the manner prescribed ; that although they might be 
assumed to have known this themselves from their policy, every principle of fair 
and open dealing demanded that he should call their attention to it ; and that his 
inaction under the circumstances was calculated to mislead and deceive them. 

3. That S. & 0. had the right to expect that, if the company disapproved of 
the conduct of its trusted agent in granting them the second insurance, it would 
take steps to cancel the policy, or at least, notify them of such disapproval ; 
that, because the company did not cancel the policy, and because, in the absence 
of such notification, the assured were permitted to rely upon the validity of the 
same until after the fire, the former had waived the forfeiture, and were estopped 
from setting it up. And it was not an answer to these positions to say, what was 
the fact, that the company had actually no notice whatever in the premises, since 
notice to their general agent was notice to them, and accordingly, his conduct and 
default were theirs. 

4. That the clause limiting the power of the agent to change or modify the 
contract did not affect the conclusion, 1st. Because it was not pretended that 
Moore attempted so to do ; and, 2d. Because the estoppel which prevented the 
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company's escaping its liability on the policy, did not depend upon whether or 
not any such change or modification had been made. 
5. That for these reasons the company was liable for the insurance. 

Appeal from Louisville Chancery Court. 

On the 15th of November 1867, Shea & O'Connell obtained 
from the United Life, Fire, and Marine Insurance Company a 
five thousand dollar policy of insurance upon their stock of mer- 
chandise and fixtures in the city of Louisville. On the following 
day, they obtained further insurance on the same fixtures and 
merchandise, for the further sum of five thousand dollars, in the 
Kenton Insurance Company. Both policies were issued by one 
George S. Moore, who was the general agent at Louisville for 
both companies. 

On the 23d of the following January, a considerable portion 
of the fixtures and goods so insured were destroyed by fire, and 
Shea & O'Connell at once took such steps as they deemed proper 
to secure from the insurers the adjustment and payment of their 
loss. Before, however, the said loss had been adjusted with the 
appellee, Von Bories and Klien, Graves & Enneking, who were 
judgment-creditors of Shea & O'Connell, and whose executions 
had been returned nulla bona, brought their suit in the Louisville 
Chancery Court, making the United Life Company a party de- 
fendant, and seeking to have the claim of their debtors against 
said company collected and applied to the discharge of their 
judgments. 

By the answer and amended answers of the company, it 
appeared that the policy of insurance upon which the claim was 
based contained in effect the following stipulations : — 

1st. That all representations made to the company upon the faith 
of which the policy was issued should be treated as warranties. 

2d. That any omission to make known a material fact, or any 
over-valuation, should render the policy void. 

3d. That " if there is or shall hereafter be made any further 
insurance on the property hereby insured, or any part thereof, 
without being notified to this company, and its consent thereto 
written hereon, then and in that case this policy shall be of no 
binding force on this company." 

4th. " That the aggregate of all insurance on the property 
should not in any case exceed three-fourths of its cash value." 

There was also inserted in the body of the policy the following 
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limitation upon the general powers of the agents of the com- 
pany : " No agent of this company has power to change or modify 
the terms, conditions, and requirements of this policy * * * with- 
out express written authority from the principal office at Coving- 
ton." It was claimed that all these conditions had been broken 
or disregarded by Shea & O'Connell. Other defences were also 
relied upon, which are noticed in the opinion of the court, which 
was delivered by 

Lindsay, J. — The evidence in the case is conflicting, but we 
think it fails to establish that any false representations or mate- 
rial omissions were made, or that the two policies in the aggregate 
exceeded three-fourths of the value of the fixtures and merchan- 
dise on hand at the time they were issued. It is true, the officers 
and agents of the insurance company speak with seeming confi- 
dence in their testimony fixing the whole value of the property 
at greatly less than the insurance ; but when their evidence is 
scrutinized, it is found to be only their conclusions, based upon 
an appraisement of the same, made a year before the fire. This 
appraisement, they assume, included the entire stock ; but it is 
conclusively shown, by the appraisers and their clerk, that, in 
point of fact, it included only about one-half. The witnesses for 
the appellants evidently possessed better opportunities for forming 
correct estimates of the value of the insured property, and they 
all agree that it must have amounted to between twelve and fifteen 
thousand dollars. 

The consent of the United Life, &c, Co. to the second insurance 
was not endorsed on their policy, and no formal notice was given 
to any of the officers or agents of the company of the fact that 
the same had been obtained, or even of the application therefor. 
It becomes necessary to determine whether or not such failure, 
of itself, renders the policy void. Similar stipulations are con- 
tained in almost every policy of fire insurance, but the courts 
have almost uniformly held that notice to the agent of the exist- 
ence of prior insurance will debar the last insurer from enforcing 
such stipulated forfeiture. 

In this case, as before stated, the first policy was issued by the 
appellee. Both, however, were issued by the same agent, who 
was acting for both companies. And, as notice to the agent is in 
law notice to his principal, they both had constructive, if not 
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actual, notice of the double insurance. The second insurance 
did not render the first absolutely void. It was only agreed that 
it should render the " policy of no binding effect upon the com- 
pany." The insurer might or might not take advantage of the 
violation of this stipulation, as he chose ; he could retain the full 
amount of the premium and let the policy continue in full force, 
or he could cancel it at will by returning the proper proportion 
of the premiums. Good conscience required that he should do 
this within a reasonable time after notice of the second insurance, 
in case he intended to insist upon the forfeiture. In the language 
of this court, he could " by contract or conduct waive the right 
to exoneration, and become estopped from enforcing the conven- 
tional condition of forfeiture :" Baer v. Phoenix Ins. Co., 4 Bush 
247. 

Courts of equity rarely, if ever, enforce forfeitures, and they 
are looked upon with but little favor by courts of law ; and in 
this, as in all other cases when the chancellor is asked to enforce 
them, the party seeking relief should be required to bring him- 
self clearly within the letter of his contract, and to show, with 
satisfactory certainty, that he has not himself been instrumental, 
directly or indirectly, in misleading or deceiving his unfortunate 
antagonist into the commission, or continuance, of the act which 
involves the penalty. A different rule of practice would be vio- 
lative of every principle of equity, and would, in many cases, 
impose unnecessary hardships upon parties who had been guilty 
of nothing involving an intentional breach of faith, nor even a 
negligent failure to comply to the letter with some merely formal 
and unimportant condition in their contracts. 

This appellee transacted its business in Louisville, through its 
general agent, Moore. He was held out to the people of that 
city as its trusted representative, and so great was the confidence 
reposed in his integrity and discretion, that he was furnished with 
blank policies of insurance, signed by its president and sec- 
retary, which, when filled up and countersigned by him, were 
binding and obligatory upon the company. All these facts were 
well known to Shea & O'Connellwhen they applied to him for the 
second insurance. It was his duty to have notified them that a 
compliance with their request would work a forfeiture of the policy 
he had issued to them the day before, unless they first obtained in 
the manner prescribed, the consent of the company for which he 
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had issued the same; and notwithstanding the fact that they 
might have acquired this information by consulting their policy, 
still every principle of fair and open dealing demanded that he 
should, before issuing the second policy, have called their atten- 
tion to a condition in their first, which it was possible they might 
have overlooked. But he gave them no such information ; and 
though it may be assumed that they were acquainted with the 
conditions of their contract with the appellee, it cannot be doubted 
that the conduct of Moore was such as was calculated to mislead 
men of reasonable prudence and intelligence, as to the construc- 
tion placed upon the same by his principal. Nor do we agree 
that the United Life Company is not to be affected by his conduct 
because he was then acting as the agent of the Kenton Com- 
pany. He was in point of fact at all times the agent of both, 
and each was responsible to the insured for the manner in which 
he discharged his two-fold and often antagonistic duties. It may 
be safely assumed that the double insurance in this case, in part, 
grew out of the fact that Moore was the representative of the 
two companies, and as the oflicers of the United Life had full 
knowledge that he was the agent of the Kenton, that company 
ought not to be allowed to escape from the consequences of the 
folly of the continuance of his agency, after the acquisition of 
such knowledge, at the expense of parties, who in the transaction 
now under consideration, have, at least, shown no greater disregard 
for the obligations they owed to the company, than it has shown 
for those it owed to all its policy-holders in the city of Louisville. 
Further, Shea & O'Connell had the right to expect, that, if the 
appellee diapproved of the conduct of its trusted agent in grant- 
ing them the second insurance, it would take steps to cancel their 
policy, or, at least, notify them of such disapproval. No such 
steps were taken, and no such notice given ; and the assured were 
permitted to rely upon the validity of their policy until after the 
loss of their goods by the fire in January 1868. It is proven 
by the officers at Covington, that Moore did not notify them of 
the second insurance, and for that reason they failed to cancel the 
policy ; but notice to their general agent, Moore, was notice to 
them, and the failure of said general agent to communicate to 
them information of so much importance, can only be accounted 
for upon the hypothesis, that such a disclosure would expose the 
fact of his dereliction of duty to his employers ; and for this the 
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appellee, for reasons before given, is to some degree responsible. 
Considering all the circumstances, we think that the appellee has 
" waived the right to exoneration, and become estopped from 
enforcing the conventional condition of forfeiture." 

Nor do we regard the limitation upon the power of the com- 
pany's agent to change or modify the contracts of insurance, as 
at all affecting this conclusion. It is not pretended that Moore 
attempted to change or modify the contract with Shea & O'Con- 
nell, and the waiver or estoppel which prevents the appellee from 
escaping liability upon this plea, does not in any degree depend 
upon, whether or not, any such change or modification was made. 

Another defence is, that Shea & O'Connell failed to make out and 
furnish the requisite preliminary proof. It is perhaps true, that 
the proof made out immediately after the fire, and forwarded to 
the principal oflice at Covington, on the 13th of February 1868, 
was not in strict and technical accordance with the reasonable 
requirements of the policy ; but according to the doctrine laid 
down in the case of the North Western Insurance Company v. 
Adkins, 3 Bush 328, a substantial and not a literal compliance 
with this regulation is all that is required, and in order to enable 
the insured to do this, it is but reasonable and proper that the 
underwriter should, when requested, furnish all necessary infor- 
mation, and when it appears that an attempt has been made in 
good faith by the assured to prepare and furnish said proof, good 
faith upon the part of the insurers demands that any material 
defects therein, or objections thereto, shall, within a reasonable 
time, be pointed out. It is proven that Moore objected to the 
proof before it was forwarded to Covington, but it does not seem 
that he pointed out the particular defects and objections, and the 
conduct of the principal officers at Covington, in retaining the 
same without objections for three months, warranted the conclu- 
sion that such defects or objections as had been pointed out by 
Moore would not be insisted upon by the company. The written 
notice mailed to Shea & O'Connell on the 13th of May 1868, 
required the assured to furnish certain books and papers, which 
they had sworn were destroyed by the fire, and which, there- 
fore, could not be furnished, and to give explicit information 
on certain points, upon which it was impossible for them to 
speak with certainty, by reason of the loss or destruction of 
these very books and papers. It seems to us that this notice was 
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delayed an unreasonable time and no explanation whatever is 
offered therefor. The amount of the loss was due and payable 
within ninety days after satisfactory proof was made to the com- 
pany, and the proof offered was retained until within two days of 
the expiration of said ninety days, and then for the first time Shea 
& O'Connell were notified, by those whose duty it was to pass upon 
its sufficiency, that it was not satisfactory. This unnecessary and 
unexplained delay was well calculated to excite in the minds of 
the assured the belief that it was not the intention of the com- 
pany to pay the loss under any circumstances, and that the objec- 
tions to the proof were made only for the purpose of securing 
time in which to discover grounds of defence against their claims, 
and not with any idea of adjusting and paying, in case the defects 
in the proof were cured. 

But even if Shea & O'Connell had failed to make any attempt 
whatever to comply with this condition of their policy, it was 
nevertheless a cause of action, or debt, which the appellants had 
the right to attach, and then themselves to supply this defect by 
the best possible evidence within their reach : Worth West. Ins. 
Co. v. Adkins, 3 Bush 333. That they did this no one can doubt. 

The evidence utterly fails to establish any fraudulent combina- 
tion between Shea & O'Connell and the appellants, or that the 
books of the assured were not destroyed as alleged, or that they 
refused to submit to a personal examination. Whilst we recog- 
nise the propriety of that condition in the policy which prohibits 
the assignment, transfer, or pledge of the same, before loss, we can 
discern no sufficient reason why an absolute forfeiture of all claim 
upon the part of the assured, by reason of such assignment, 
transfer, or pledge, after the loss has been sustained, should 
be enforced. The peculiar relationship of personal trust and 
confidence, which exists between the parties to the contract 
of insurance, is terminated by the happening of the event by 
which the loss is occasioned. From that time the claim of the 
assured upon the insurer is a chose in action, a subsisting right, 
which may be reached by his creditors, and subjected to the 
payment of their debts, and which, by the laws of this state, 
he may sell, transfer, or pledge at will. The condition in the 
policy which is intended to deprive him of the power to exer- 
cise this right, is not necessary for the protection of the insurer, 
and if it be upheld in all cases, will frequently result in the ruin 
of the assured, by placing him, just as his means of support have 
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been swept away by casualty or misfortune, at the mercy of a 
debtor, wbo will not pay, so long as litigation can be protracted, 
nor permit his unfortunate creditor to raise means, by disposing 
of, or pledging his claim, to those who may be willing to make 
advancements upon the faith of the same. Such a restriction or 
limitation upon the enjoyment of property is unreasonable and 
impolitic, if not absolutely void, as held by the Supreme Court 
of New York, in the case of Groit v. The National Protection Ins. 
Co., 25 Barbour 189. 

It may be possible that such condition should be upheld against 
parties who, for purposes of speculation or extortion, have become 
purchasers of doubtful or iniquitous claims arising out of policies 
of insurance, upon which the assured would not likely attempt to 
recover, but in this case, the parties to whom it is claimed the 
assignment was made, are appellants in this appeal, and were at 
the time creditors of Shea & O'Connell, who were insolvent, and 
they would of course, whether they become assignees of the 
benefit of their debtor's claim upon the insurance company or 
not, avail themselves of all legal remedies to enforce its collection. 
The facts of this case, therefore, do not bring it within the reason 
of this possibility ; hence, though it be conceded that Kline, 
Graves & Ennekin, had once been the assignees of Shea & O'Con- 
nell, the forfeiture insisted upon will not be enforced. 

That the proportion of the loss for which the appellee is responsi- 
ble, is equal to the amount claimed by Shea & O'Connell in their 
cross-petition, is we think established by a preponderance of evi- 
dence. For the reasons herein indicated, the judgment of the 
Chancellor dismissing the joint petition of Von Bories & Co., and 
Kline, Graves & Ennekin, and the cross-petition of Shea & 
O'Connell, is reversed, and the cause remanded for proceedings 
consistent with this opinion. 

We have examined this decision care- subject, and the tendency of the popular 

fully, because impressed with grave judgment, induce the statement of cer- 

doubts as to its consistency with the tain reasons for our disapproval, 

authorities in this country and in Eng- That the interests alike of insured 

land, whilst anxious to avoid a disagree- and insurers are vast, involving the 

ment with the learned tribunal from transactions of men in every branch of 

it emanates ; and after deliberation we trade, and that, consequently, the prin- 

are constrained to note our inability to ciples which must rule the calculations 

accept its conclusions upon the main of both classes in the furtherance of 

point at issue. The importance of the their interests, are of importance, is 
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evident. The law upon the subject, as 
the source of those principles, affects the 
entire business community. This com- 
prises a number of experts whose chosen 
calling it is to guaranty the safety of 
the possessions of others, and a far 
larger number of others, who, whilst 
specially occupied in different pursuits, 
must in a presecured indemnity engage 
a protection for their possessions, cheap 
whilst it is adequate. That the popular 
judgment, gravely pronounced, or couch- 
ed in less fair innuendos, by the latter 
only of these classes, based upon the 
unsubstantial ground of prejudice, the 
result of all business selfishness, and 
therefore the certain consequence of 
business success, is in the main unjust 
to the corporations, is equally evident. 
And as the corporations cannot materi- 
ally affect that judgment, because they 
are iu a minority, and moreover, a 
minority whose interest it is to avoid 
an issue with the masses, lest by exciting 
the exaggerated violence of opposition 
which prejudice offers blindly to what 
it cannot refute, they suffer the more 
by their own justification, the double 
labor of adjusting the balance which no- 
where else is evenly poised, and of 
dispelling prejudices which everywhere 
else are working harm, falls to the 
courts. Such gravity in the topic, which 
must hitherto have impressed every law- 
yer, and liability to error on the part 
of the public, which certainly has not 
been without its effect upon some advo- 
cates, justify a dissent from the decision 
of one bench by the light of the con- 
clusions of many others. 

We will consider only the questions 
of notice of the second insurance ; and 
of the waiver of "the right of exonera- 
tion," which the second insurance in- 
volved because not assented to by 
endorsement on the policy. The other, 
and collateral, points of the decision 
must be passed. 

The ground will be cleared by our 



assuming in the outset, for our present 
purpose, the accuracy of the doctrine, 
that, in this case, by the second insurance 
the policy was not absolutely void. Had 
it been, there would have remained no 
room for further discussion. And we 
assume as of course that the agent had 
no express written authority to change 
or modify the terms, conditions, and re- 
quirements of the policy. 

Upon this basis we conceive that the 
conclusion of the court must necessarily 
embody the following propositions, 
although, as will be shown, it was not 
by their means, and it was because they 
were not examined, that the court arrived 
at its conclusion. 

I. The agent was impliedly author- 
ized to receive notice ; and by virtue of 
his authority could also bind the com- 
pany by acts having conjointly the 
effect of a waiver, or operating by way 
of estoppel. 

II. The agent actually did, in point 
of fact, receive notice ; and acted in such 
a way as to bind his company to indem- 
nify the insured. 

The points thus expressed, and others 
which these involve, were overridden in 
the decision by the adoption of one gen- 
eral proposition, to wit, that notice to 
the agent was notice to the company ; 
and that, accordingly, inasmuch as the 
former was constructively notified, it 
became the duty of the latter to act in a 
specified manner, a duty of which it must 
be held conscious, although ignorant of 
the circumstances which alone developed 
it. It will be observed that, if by the 
two points we seek to decide the case, 
we must examine whether or not the 
agent, having notice, could himself act 
in such a manner as to estop his princi- 
pal from setting up the breach of 
contract ; — whilst if by the process of 
the court, this ulterior question is ex- 
cluded. And by this process alone can 
the objection be disregarded which is 
furnished in the very terms of the policy, 
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withholding from the agent any power 
to 'change or modify the conditions or 
requirements of the instrnment. That 
which, in our way, must be met, and for 
ever bar our progress unless removed, 
is, in the other, taken at a bound, and 
left, still standing, but by the theory, 
neither an obstruction nor a security. 
For in the principal case it is merely 
inquired whether the agent had con- 
structive authority to receive notice, and 
when it is found that he had, it is held 
that constructively he did receive it, and 
that consequent conduct of his which 
worked a modification advertised in the 
policy as out of his power, was not the 
less binding, because it must be assumed 
to have been, not his, but the company's 
conduct : and therefore the advertise- 
ment was held to have been useless. It 
is submitted, that an investigation which 
thus excludes an important clause of the 
contract, cannot have been conducted 
with perfect logical accuracy. 

But we find what we deem to be the 
leading inaccuracy in another particu- 
lar. There need be no discussion of 
principles until the prerequisite is fur- 
nished of that actual notice which must 
forerun their application. And we cannot 
convince ourselves that such notice was 
given. In our opinion, therefore, either 
by the light of the doctrine which we 
have stated, or notwithstanding the 
theory of the decision, the insurance 
company should have prevailed. In this 
aspect of the case, after urging the fail- 
ure in the all-important matter of fact, 
anything more would be unnecessary for 
our disposal of the question ; but inas- 
much as we certainly are liable to error, 
and may strengthen the tendency by add- 
ing in this note to the instances of our 
weakness, we owe it to our subject to 
examine both of the points now sug- 
gested. We think, 

I. That there was not proper notice 
to the agent, although the facts were 
capable of indirectly conveying the in- 

Vol. XIX.— 44 



formation which notice would have cer- 
tified : 

II. That even had the facts consti- 
tuted proper notice to the agent, such 
notice could not have affected the prin- 
cipal . 

The proceeding being in equity, it is 
true that, had the company had notice, 
the absence of an endorsement of con- 
sent upon the policy could not alone 
have required a decision in their favor, 
since, independently of the fact that they 
might, in terms, have elected not to en- 
force the condition, doctrines of implied 
waiver, or of estoppel, might well have 
applied. Had the proceeding, however, 
been at law, the notice, whether con- 
structive or direct, without the specified 
evidence of consent expressly provided 
for in the policy, no matter how clearly 
that consent might otherwise have been 
provable, would not have been suffi- 
cient in any event for the success of the 
assured if resisted by the insurers : 
Hutchinson v. 7ns. Co., 21 Mo. 97 ; 
Carpenter v. 7ns. Co., 16 Pet. 512; 
Barrett v. ins. Co., 7 Cush. 178. 

What was the evidence of notice in 
equity ? 

Touching the general authority of the 
agent, it is clear that in this instance 
the risk of misapprehending it must be 
held to have been assumed by the assur- 
ed. Inasmuch as they agreed by the 
written contract that, to be bound by its 
terms, the company should be notified 
of a second insurance, and, that its con- 
sent by endorsement should be obtained, 
they were under an obligation, when the 
second insurance was procured, if they 
wished still to benefit by the first, to no- 
tify the company. They must be pre- 
sumed to have read their policy,— to 
have studied it before accepting it, — to 
have made every stipulation their own. 
A different state of things could not 
possibly be excused, and could at best 
only be explained by an avowal of neg- 
ligence. Accordingly, if they const- 
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dered that notice to the agent was suffi- 
cient, they decided for themselves upon 
that sufficiency, and of course assumed 
the risk of a wrong judgment. And 
further, if they concluded that, not di- 
rect and verbal, but indirect and merely 
circumstantial notice would suffice, they 
did nothing more than to increase the 
risk of mistake. That these risks, thus 
assumed, were manifold and very grave 
risks, inasmuch as they rested all upon 
them with the view to obtaining the con- 
sent essential to the life of the first 
policy in the very way which one clause 
of that policy seemed expressly to pro- 
hibit, they themselves must, if intelli- 
gent men, have known. 

Under these circumstances it would 
be a more serious error than an inappre- 
ciation of the relative rights of the par- 
ties, for a chancellor to direct critical 
glances, and apply severe tests, against 
the company, excluding Shea & O'Con- 
nell. Whether or not the conduct 
of the agent induced the latter to be- 
lieve that notice to him was sufficient, 
was immaterial, because back of it lay 
the question of authority ; and if they 
were influenced by that conduct, in be- 
ing so influenced they merely decided 
for themselves upon his credibility as 
well as upon his power; — from the 
sphere of both of which decisions they 
excluded the company. That by fraudu- 
lent representations, by some wrong, or 
omission of right, a personal liability 
arises, is the principle by which the in- 
jury suffered through the agent could 
have been adequately measured and in- 
demnified. That they who deal with a 
man can profit by his falsehoods to bind 
his principal, simply because they take 
them for truths, is not a principle of 
law at all. 

It being their duty to give notice to 
the United Life, Fire, and Marine In- 
surance Company, what did Shea & 
O'Connell do 2 It is a part of the case 
that they gave the company actually no 



notice whatever ; that they did not at- 
tempt to give the agent direct formal 
notice ; that the subject of his principal's 
approval and endorsement was not even 
mentioned. On this score the assured 
simply did nothing. They merely ob- 
tained a second policy, from another 
company ; but this they procured through 
the man who provided the first. Hav- 
ing employed Moore when he acted for 
the "United Life, &c," they subse- 
quently employed him when he acted 
for the " Kenton." And this was all 
they did. It being, further, their duty 
to produce the policy, and request the 
endorsed consent, as neither act was 
essential to the second negotiation, 
which alone, certainly, was the object 
of their care, the performance of either 
act could not have suggested itself to 
them. It would be difficult to conceive 
how, otherwise than they did, these 
men could have proceeded, wittingly 
designing the abandonment of their first 
insurance, unless it was by the idle 
ceremony of a surrender of the policy ; 
and yet by thus proceeding they were 
held to have saved what must otherwise 
have been abandoned. They did what 
they had agreed not to do ; and, con- 
sidering their disregard of the clause 
limiting the agent's power, we might 
almost say that so alone they escaped 
the penalty of the offence. 

Undoubtedly, as a man possessing the 
capabilities which his employment evi- 
denced, Moore may be assumed, upon 
general grounds, to have remembered 
that the gentlemen whom he acted for 
on the 16th were the same for whom he 
had acted on the 1 5th ; but his thus re- 
collecting a fact, as patent to them, did 
not shift the burden of any responsi- 
bility from them to him. This may be 
said of him individually. Was he 
bound officially to remember, also, the 
special provisions of their contract ; to 
assume the questionable position of an 
interfering philanthropist, solicitous that 
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his friends should exercise a care of 
which they might well consider the sug- 
gestion a reflection upon their intelli- 
gence ; to look out for the interests of 
Shea & O'Connell f He may well 
have concluded that the warning of the 
clauses, requiring an endorsed consent, 
and proclaiming the total absence of 
power in himself to modify the require- 
ments of the agreement, was sufficient 
to inform them that his cognisance of 
the facts was merely personal, and 
could not avail them, and to insure the 
line of action which, by its sufficiency, 
it made obligatory. 

Undoubtedly, also, for the purposes of 
both companies, Moore was at all times 
the agent of both ; yet in the perform- 
ance of a duty he was, as to that duty, 
the agent only of the principal repre- 
sented in the performance. What he 
was required to do by the assured, on 
behalf of the Kenton company, could 
not be held to have been done by him- 
self on behalf of the United Marine and 
Fire Company. In the principal case, 
however, it was in effect resolved that 
it must. 

Hence we conclude that the notice 
demanded by the policy was neither 
proposed nor received ; that such notice 
as there was could not affect the appel- 
lees, whose duties, through their agent, 
were all performed when the policy was 
delivered, and upon whom no new duty 
devolved, as their assent to the change 
in the risk was not solicited. Moore 
was not their agent to keep an officious 
eye upon their customers, and to caution 
them when he thought that they them- 
selves incurred the danger of forfeiting 
the indemnity they had secured upon 
condition, for by no intendment of law 
could he have been bound to do what 
was not the duty of the company itself. 
The possible notice of the second insur- 
ance, therefore, did not go beyond him, 
and his conduct had no wider sweep, 
simply because he had notice, and acted 
only as an individual. 



It is true that, under the circumstances 
of this case, the agent might have be- 
come the proper person to be notified, 
regularly and in order, of the second 
insurance ; but under no circumstances 
could his acts have estopped the company 
from denying that they ever consented 
thereto, unless by acts of their own (in- 
dependently of his), they were estopped 
from setting up the clause prohibiting 
his altering the terms of the policy with- 
out written authority. Thus, in our 
view, the main question of law in the 
case turns upon a provision which was 
disregarded by the court, as beyond the 
scope of the investigation. 

We should fear that we exhibited a 
discreditable degree of weakness, were 
we to appear tender of rights of Messrs. 
Shea & O'Connell. That they intended 
to give notice, and to ask consent, is a 
conclusion from the facts much more 
difficult of belief, than that they were 
ignorant, or forgetful, of the provisions 
of their policy ; that they were ignorant 
and derelict because of their own negli- 
gence in not reading, or remembering, 
that to which negligence only could have 
found them strangers ; that, accordingly, 
suffering through thriftlessness and de- 
fault, they were entitled to no considera- 
tion in equity as long as the balance was 
for this cause inclined against them. 
Their suit derived alike its plausibility 
and its success from the skill and the 
wisdom of counsel, and not from any 
honestly mistaken, yet deliberate, action 
of their own. 

We cite the following cases as serving 
to illustrate the positions of this note. 

In Mitchell v. The Lycoming Mutual 
Jns. Co., 51 Penna. 402, there was con- 
sidered a breach of covenant not to insure 
beyond two-thirds of the estimated value 
of the property. The plaintiff, who, claim- 
ing indemnity notwithstanding an alle- 
gation of default, was unsuccessful in the 
court below, maintained that there had 
been no such breach. Both courts, how- 
ever, ruled otherwise. " Failing in this, 
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the plaintiff next resorted to the allega- 
tion that the defendants knew the fact of 
over-insurance, and waived it. There is 
no proof of actual knowledge ; — the con- 
trary is expressly proved. But McCabe, 
the agent, * * undoubtedly did know 
of it, and made a memorandum of the 
subsequent policies in the same writing, 
containing his consent" (to an assign- 
ment of the policy). " This brings up 
the extent of his authority, and his 
power to commit the company by his 
knowledge. He held a written appoint- 
ment as local agent of the company, 
under a bond for his faithful perform- 
ance of the duties required of him in 
accordance with the by-laws. The sec- 
tion read in evidence made it the duty 
of the agent to take surveys and receive 
applications for insurance, and when 
required, to examine into the circum- 
stances of a loss, and make report. 
Under the regulations printed on the 
back of the policy, the agent is also 
empowered to approve of assignments 
of the policy following a sale of the pro- 
perty, and to demand payment of assess- 
ments. Now it is very clear, none of 
these powers authorize an agent to accept 
notice of over-insurance, and visit the 
company with a waiver of its conse- 



quences 



" -x- # * C( 



But the act of over- 



insurance is a forbidden act, and not the 
subject of authorized waiver, by any 
officer or agent under the rules and 
regulations prescribed. It is on the 
principle of estoppel, and not of authority, 
the waiver takes effect. The knowledge 
of a mere agent, unauthorized to re- 
present the company beyond the specific 
powers committed to him, can not be the 
ground of estoppel in a matter uncon- 
nected with the exercise of his powers. 
This can take place only when the 
knowledge lying at the foundation of 
the estoppel, comes home to these offi- 
cers who exercise the corporate powers 
of the company, or to an agent whose 
powers relate to the very subject out of 



which the estoppel arises." (Agnew, 
J.) 

In Forbes v. The Agawam Ins. Co., 9 
Cush. 470, the facts were thus stated by 
Shaw, C. J. : 

" This is an action to recover on a 
policy made by the defendants to insure 
personal property of the plaintiff, con- 
sisting of horses, carnges, &c, kept by 
the plaintiff at Great Barrington. The 
policy had been duly issued through the 
agency of Henry Wheeler, agent of the 
defendants at Great Barrington, and the 
fire occurred within the term of one year 
specified in the policy. 

" There were several grounds of de- 
fence specified, but the only one ulti- 
mately relied on was, that, by the terms 
of the policy, the insurance should be 
forfeited if other insurance should after- 
wards be obtained on the same property, 
not assented to by the defendants, and 
that such insurance was obtained ; by 
reason whereof the policy became void 
before the fire." * * "The policy re- 
ferred to the " application of the same 
date, lodged with the secretary, which 
said application shall form part of the 
eontract, to be taken in connection with 
this policy." The act of incorporation, 
and the by-laws of the company are 
annexed ; and the policy, recognising 
the plaintiff as a member, and acknow- 
ledging the receipt of the premium, de- 
posit note, &c, insures him $1000 in 
the second class of risks, under the con- 
ditions and limitations expressed in the 
rules aforesaid. Article 14 of the by- 
laws provides that, in case any other in- 
insurance, prior or subsequent, shall 
subsist upon property insured by this 
company, the policy issued by this com- 
pany shall be deemed and become void, 
unless such other insurance subsist with 
the consent of the directors, signified by 
a statement thereof in the policy, or by 
an endorsement thereon signed by the 
secretary. 

" By these references to the by-laws, 
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and to the ' application,' and by the 
adoption of them into the policy, they 
became a part of the contract, as condi- 
tions and stipulations, in the same man- 
ner as if expressed in the policy." 

The defendants showed a subsequent 
insurance without such consent. 

" To avoid this defence, the plaintiff 
contended that this subsequent insurance 
was known and assented to by the de- 
fendants, and that they waived a com- 
pliance with that article of the by-laws. 
For this purpose he offered a memoran- 
dum made by the applicant on his ' ap- 
plication,' which was on it when trans- 
mitted to the company, on which the 
policy in the present case was made to 
this effect, ' Applicant asks leave to 
insure $1000 on same property in some 
other company. Please signify the 
assent of the company in the policy.' 
And this application was approved by 
the endorsement thereon of A. D. Wait, 
Director. It is contended that this is a 
distinct notice that he intended to get 
such further insurance. 

"But we think this reference is far 
from warranting the inference sought to 
be drawn from it. It certainly proves 
notice of the applicant's desire to have 
leave to make further insurance, and 
that this permission might be expressed in 
the policy. But it was not so expressed, 
and the non-compliance •with such an 
explicit request is almost as signi- 
ficant as a refusal. And the assent and 
approval of the director was an ap- 
proval only of the application and did 
not constitute the contract, or any part 
of it." * * * 

"But several other grounds of waiver 
of this stipulation to avoid the policy in 
case of other insurance, are insisted on 
by the plaintiff. One is, that the same 
agent through whom the policy of de- 
fendants was obtained acted for the 
People's Mutual Insurance Company in 
effecting the second insurance. But 
waiving the question whether any agent, 



or subordinate officer, can waive an 
express stipulation in a contract already 
made and executed, or whether his 
agency had not wholly ceased for the 
defendants when he acted as agent for 
The People's Mutual Insurance Com- 
pany, his mere knowledge of the mak- 
ing of the second policy could not 
amount to a consent on the part of the 
defendants." (Vide Barrett v. The 
Mut. Fire. Ins. Co., 7 Cush. 175.) 

In Carrugi v. The Ins. Co., 40 Geor- 
gia 135, there was a clause considered 
which, regarding other insurance, was 
the same, in effect, as that of the prin- 
cipal case. The policy-holder notified 
the general agent of the company that 
he should obtain, and he subsequently 
did obtain, additional insurance ; to 
which the agent consented, though not 
in a written endorsement. No pro- 
vision affecting any power of the agent 
in this regard was brought home to the 
assured, who was held entitled to re- 
cover. The decision need not be exa- 
mined here, as the circumstances were 
materially different from those we have 
discussed ; but the views of the court, 
supported by dicta of the judge who 
announced them, deserve attention, as 
apparently conflicting with some well 
received opinions. 

In Peck v. The New London Ins. Co., 
22 Conn. 575, evidence that the agent 
was authorized to consent by an endorse- 
ment to a further insurance, was of 
course admitted (et vide 2 Conn. 252) ; 
and when it was shown that he had the 
authority, the company was held bound 
by his act : N. Berwick. Co. v. N. E. 
Co., 52 Me. 336. 

Apart from the general interest of the 
subject, we need scarcely regret that 
space is not afforded us to enlarge upon 
the first two of the above authorities, 
since their distinctive features are well 
marked, and their weight in favor of the 
views just urged is apparent without 
analysis. They indeed, it will be ob- 
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served, go farther than is required for upon the general principles of agency 

our purpose ; for, as in both cases the here relied upon, are familiar, and are 

notice to the assured of the limited well digested in most of the text books 

powers of the agent, whilst adequate, on that subject. Vide Story on Agency 

was less direct than in the present, so in $ 135 et seq. ; Note to Batty v. Carswell 

both the notice to the principal of the and Peck v. Harriott, 1 Am. Leading 

second insurance, although insufficient, Cases, 535. 
was more positive. The authorities W. W. Wiltbank. 



Supreme Court of Illinois. 
HENRY W. CANDEE et Al. v. JOHN DEERE et Al. 

A trade-mark is not different in principle from the marks or brands owners 
of live-stock, which run at large, put upon them. The object is the same, and 
that is, to distinguish the property bearing it from that of another. 

A proprietor can have but one trade-mark, and it must be in some manner 
attached to the article manufactured. 

It must have a practical existence, not resting in the mind of the owner, but 
stamped or impressed or attached in some way to the article itself. 

It is the actual use of the trade-mark affixed to the merchandise of the manu- 
facturer, and this alone, which can impart to it the elements of property. 

The mere declaration of a person, however long, and however extensively pub- 
lished, that he claims property in a word as his trade-mark, cannot even tend to 
make it his property. 

The law is well settled, that a circular, price-list, or advertisement, no matter 
how frequently repeated, cannot constitute a trade-mark. 

When words have acquired a generic meaning, one manufacturer has the same 
right to use them that another manufacturer has. 

There can be no property in letters and numbers, or a combination of letters 
and numbers, where they are used to denote the various sizes and qualities and 
patterns of the article manufactured. 

Monopolies are odious, and a manufacturer cannot acquire property in the name 
of a town so as to prevent another manufacturer from doing the same business in 
the same town and from advertising the fact, so as to let the world know it. 

Appeal from Rock Island Circuit Court. 

John Deere and Eobert N. Tate commenced to make ploughs 
in Moline, Illinois, in 1847. In 1852, Deere and Tate dissolved, 
and John Deere carried on the business at the old stand, and 
marked the ploughs made by him "John Deere, Moline, Ills." 
Ploughs continued to be so marked by the appellees, or some one 
of them, ever since. In 1856, John Deere commenced to use 
letters and numbers combined, to denote the size, shape, and 
quality of the ploughs made by him. Ploughs made by him are 
called at Moline "Deere's Ploughs;" elsewhere they are called 



